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IN THE COURT OF DISTRICT JUDGE, SONITPUR AT TEZPUR 
 
Misc. Appeal (Election) Case NO.         :-     65 of 2013. 

 
Present      : Mridul Kumar Kalita, AJS 

District  Judge, Sonitpur 
Tezpur 

Parties  1. Smti Azina Begum,  
W/O Md. Makbul Ali, resident of 
No.2 Dishri, PO – Gelapukhuri, 
Biswanath Chariali, Dist. 
Sonitpur, Assam. 

  -vs- 
 
 

1. State of Assam, represented by 
the Chief Secretary, Govt. of 
Assam.  

2.   The State Election Commissioner, 
Assam. 

3. The Deputy Commissioner cum 
Returning Officer, Sonitpur 

4. The Sub-Divisional Officer, 
Biswanath Sub-Division, 
Biswanath Charali, 
Dist. Sonitpur (Assam).  

5. District Election Officer, Sonitpur. 

 

6.  
 

Smti Krishna Devi, W/O Parama 
Chetry, resident of No. 2 Dishri, 
PO Gelapukhuri, B/Chariali, Dist. 
Sonitpur, Assam. 

 

 7. Smti Ruma Devi Sarmah, W/O 
Durga Sarmah, resident of No. 2 
Dishri, PO Gelapukhuri, 
B/Chariali, Dist. Sonitpur, Assam.  

 

8. Smti Renu Murah, D/O Baku 
Murah, resident of No. 2 Dishri, 
House No. 490, PO Gelapukhuri, 
B/Chariali, Dist. Sonitpur, Assam. 
 

 

9. Smti Rebanti Guwala, W/O Pabin 
Guwala, resident of No. 2 Dishri, 
House No. 470, PO Gelapukhuri, 
B/Chariali, Dist. Sonitpur, Assam. 
 

 

10. Smti Sukmoni Bhumiz, W/O 
Bashdev Bhumiz, resident of No. 
2 Dishri, House No. 542, PO 
Gelapukhuri, B/Chariali, Dist. 
Sonitpur, Assam 
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O R D E R 

 

1.   This case was registered on filing of an application under Section 

129 read with Section 127 of the Assam Panchayat Act, 1994 for setting aside the 

result for the post of member of 8/18- 2 No. Dishri Constituency of Kharasimolu 

(No.3) Goan Panchayat with a prayer for recounting the result thereof by Smti Azina 

Begum, who was one of the candidates in the said Election.  

 

2.     The case of the petitioner, in brief, is as follows:-   

(i)  The petitioner is a citizen of India and voter enrolled in the 

voter list prepared for Panchayat Election under Sl. No. 408 at 8/18- 2 No. Dishri 

Constituency of Kharasimolu (No.3) Goan Panchayat, Biswanath Chariali in the 

district of Sonitpur (Assam).        

(ii) The petitioner was nominated as independent candidate with 

“Bi-cycle” as her symbol for the election to the post of member of at 8/18- 2 No. 

Dishri Constituency of Kharasimolu ( No.3) Goan Panchayat.   

(iii)  On 10-01-2013 her nomination papers were accepted by the 

Returning Officer for the said election after due scrutiny. The respondent Nos. 5 to 

10 of this case also contested the said election for the same constituency as the 

candidate of Assam Gana Parisad, Bharatiya Janata Party, Indian National 

Congress, CPI (M) and CPI (ML) respectively. 

(iv)  On 06-02-2013, the election was held and there was peaceful 

casting of votes and the counting of votes was done, on 14-02-13, in presence of 

candidates and counting agents of the respective parties.  

(v) As per the averments made in the election petition, by the 

petitioner, Smti Krishna Devi got 72 Nos. of valid votes, Smti Ruma Devi Sarmah 

got 68 Nos. of valid votes, Smti Renu Murah got 80 Nos. of valid votes, Smti 

 
Counsel for the Petitioner 

 
: 

 
Sri N. Sarmah, Advocate. 
 

Counsel for Opposite Parties : Sri K.K. Sarma, Govt. Pleader.   
 

Date of hearing  : 24/02/2015 
 

Date of Judgment  : 02/03/2015. 
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Rebanti Guwala got 78 Nos. of valid votes, Smti Sukmoni Bhumiz got 09 Nos. of 

valid votes and petitioner Smti Azina Begum got 98 Nos. of valid votes. 

(vi) Thereafter, the Returning Officer declared the petitioner as 

Winning candidate in the election of the aforesaid constituency and asked her to 

collect the result sheet on 15-02-13 from the Election Office in presence of other 

candidates and counting agents of the respective parties. However, when she 

went to the Office of the Election Officer to collect the Winning certificate, she was 

given a photocopy of the result sheet wherein it was reflected that she got only 09 

votes (instead of 98 votes) and respondent No. 10 Smti Sukmoni Bhumiz got 98 

votes (instead of 09 votes). The petitioner raised objection before the Election 

Officer as well as the Returning Officer, however, her objection was not paid any 

heed to. 

(vi) On 14-03-13 the petitioner filed an application before Sub-

Divisional Officer, Biswanath Chariali for rectifying the anomalies and to issue the 

Winning certificate in her favour, but same was again not paid any heed to.  

(vii) The petitioner has alleged that the Returning Officer, 

Biswanath Chariali has violated the basic norms of election, even after knowing 

the result, and illegally and unlawfully declared the respondent No. 10 as winning 

candidate.  

    Under the aforesaid circumstances, the petitioner has challenged 

the result declared by the Returning Officer on 14-02-13.  

 

3.    The Opposite Party Nos. 1 to 5 contested this case by filing written 

objection, whereas, the OP Nos. 6,7,8,9 and 10 did not contest this case and the 

case proceeded ex-parte against them.  

 

4.   The petitioner, in support of the averments made by her, in her 

petition, adduced the evidence of 4 (four) witnesses namely, Musstt Azina Begum, 

i.e. the petitioner herself as PW 1, Smti Khomeswari Devi as PW 2, Sri Basudev 

Mishra as PW 3 and Sri Kanailal Gareri as PW 4. She also exhibited 7 (seven) 

documents namely, the Certificate of taking oath for participating in the election for 

the membership of the Gaon Pancharyat dated 08-01-2013 as Ext. 1, the counter 

folio of the nomination paper dated 08-01-2013 as Ext. 2, Model code of conduct for 

all contesting candidate as Ext.3, Identity card of the counting agent Sri Basudev 

Misra as Ext. 4, Identity card of the counting agent Sri Kanailal Gareri as Ext. 5,  
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Identity card of the counting agent Md. Maqbul Ali as Ext. 6 and her own Identity 

Card as contesting candidate for the post of member of  8/18- 2 No. Dishri 

Constituency of Kharasimolu ( No.3) Goan Panchayat as Ext. 7.  

 

5.       The contesting Opposite Parties also adduced one witness namely, 

Sri Hemeswar Doley as DW 1. He exhibited two documents namely, Exhibit „Ka‟, 

which is filled up prescribed Format No. 29 and Exhibit „Kha‟, which is the final 

result sheet declared by SDO (Civil), Biswanath Chariali. He also exhibited his own 

signature as Ext. „Ka(1)‟ and the signature of SDO (Civil), Biswanath Chariali as 

Ext. „Kha(1)‟.  

 

6.    The point to be determined in this case is:-  

“Whether, in the election to the post of member of at 8/18- 2 No- 

Dishri Constituency of Kharasimolu (No.3) Goan Panchayat, held on  

06-02-2013, and in the counting of votes done, on 14-02-13, in 

presence of candidates and counting agents of the respective parties 

Smti Sukmoni Bhumiz got 09 Nos. of valid votes and petitioner Smti 

Azina Begum got 98 Nos. of valid votes and whether the  result was 

wrongly declared by the returning Officer ,declaring Smti Sukmoni 

Bhumiz  as the winning Candidate, wherein it was reflected that Smti 

Azina Begum got only 09 votes (instead of 98 votes) and respondent 

No. 10 Smti Sukmoni Bhumiz got 98 votes (instead of 09 votes). 

 

7.   I have perused the averments made in election petition filed by the 

petitioner, the objection filed by the contesting Opposite Parties as well as the 

evidence of both the parties on record. I have also heard the learned counsels for 

both the parties.  

 

8.   On perusal of Ext. “Kha”, which is the result sheet, it appears that 

the present petitioner Musstt Azina Begum secured 9 Nos of valid votes and OP No. 

10 Smti Sukmoni Bhumiz secured 98 Nos. of valid votes and this document, which is 

alleged to be wrong reflection of actual results, is challenged in the instant election 

petition.  
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9.    Petitioner herself, deposing as PW 1, has reiterated the statements 

which she has made in her election petition. She has stated that she was present in 

the Counting room along with other candidates and counting agents of the respective 

parties, on 14-02-13, when the counting of the said election was done. She has 

stated that as per counting she got 98 Nos. of valid votes and Sukmoni Bhumiz has 

got only 9 Nos of valid votes. She has further stated that the SDO –cum- Returning 

Officer, Biswanath Chariali, declared orally, on 14-02-13(night), that she has won the 

election. However, on next day i.e. on 15-02-13, the result sheet showed Sukmoni 

Bhumiz as the winning candidate with 98 Nos. of votes and the present petitioner 

was shown as one who got only 9 Nos. of votes.  The present petitioner has 

exhibited 7 (seven) documents as exhibit-1 to exhibit-7.  

 

    She was cross-examined at length by the learned counsel for the 

Ops. During cross-examination also she reaffirmed what she has stated in her 

evidence-in-affidavit. She also deposed that Sukmoni Bhumiz got 9 Nos. of votes and 

she got 98 Nos. of votes. During cross-examination, she has deposed that she came 

to know about the fact of Sukmoni Bhumiz securing 98 votes only after one month 

when the winning certificate was issued. She also deposed that, on 14-03-13, she 

submitted one petition to the SDO (Civil), Biswanath Chariali, praying for rectification 

of result sheet to declare her to be elected. She further answered in negative to 

some suggestions put by learned counsel for the Opposite parties.  

 

10. PW 2, Smti Khomeswari Devi, has stated that she was a candidate in last 

Pancayat Election held in the year, 2012 for Panchayat No.3, Kharasimolu, Ward No. 

8 representing the Indian National Congress for the post of Councilor. She also 

deposed that Sukmoni Bhumiz got 9 Nos. of valid votes as well as Azina Begum got 

98 Nos. of valid votes and she was present during the counting process. She also 

deposed that the Election Authorities in a very irresponsible manner issued Winning 

Certificate in favour of Sukmoni Bhumiz. She was not cross-examined by the 

Opposite Parties.         

 

11.  PW 3, Sri Basudev Mishra deposed that he was the counting agent 

in the last Panchayat Election, 2012 for 8/18-2 No. Dishri Constituency of 

Kharasimolu ( No.3) Goan Panchayat for CPM Party. He has exhibited the Identity 
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Card as counting agent as Ext. 4. He has also deposed that in the said election Smti 

Sukmoni Bhumiz got 9 Nos. of valid votes whereas, petitioner Azina Begum got 98 

Nos. of valid votes. However, later on, the Election authority in a very irresponsible 

manner, issued Winning Certificate in favour of Sukmoni Bhumiz.  

 

    Sri Basudev Mishra was cross-examined at length by the learned 

counsel for the contesting Opposite Parties. He admitted that at the time of verbal 

declaration of election result, he was not present in the counting hall and he do not 

know as to who declared the election result.  

 

           12.  PW 4, Sri Kanailal Gareri, has deposed that he was the counting 

agent in the last Panchyat Election 2012 for 8/18- 2 No. Dishri Constituency of 

Kharasimolu ( No.3) Goan Panchayat representing the BJP. He has also deposed, in 

paragraph 4 of his evidence-on-affidavit, that the Election Authorities, in a very 

irresponsible manner, issued the Winning Certificate in favour of Smti Sukmoni 

Bhumij who secured only 9 votes instead of Smti Azina Begum who secured 98 Nos. 

of valid votes. PW 4 was also cross-examined, at length, by learned counsel for the 

Opposite Parties.  During cross-examination a mere suggestion was put to him that 

whatever he has deposed in his evidence-in-chief on affidavit is false and fabricated 

to which he answered in negative. It was also suggested to him that he was not the 

counting agent of candidate Ruma Devi. He has deposed that he was the counting 

agent of Ruma Devi, Anindra Burglary and one another candidate who contested 

under the banner of BJP.  

13.   The sole witness for the Opposite Parties, i.e. DW 1 Sri Hemeswar 

Doley has deposed that he serving as Block Development Officer, Behali, Sonitpur 

and as Authorized Officer under Panchayat Raj Act, 1994, he was present in the 

Vote Counting Hall of No.2 Dishri Constituency of No. 3 Kharasimolu Gaon 

Panchayat. He has further deposed that counting of ballots started on 14-02-2013 

and continued till the early morning of the following date and he was present in the 

Hall of Counting of Votes throughout the period of counting. He has deposed that 

after counting he found Krishna Devi secured 72 valid votes, Ruma Devi Sarmah 

secured 68 valid votes, Renu Mura secured 80 valid votes, Rebanti Gowala secured 

78 valid votes, Sukmoni Bhumiz secured 98 valid votes and Azina Begum secured 

only 09 valid votes. He also exhibited prescribed format No. XXIX(A) as Exhibit 
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“Ka” which was prepared by him and forwarded to SDO, Biswanath Chariali who 

was the Incharge of the Panchayat Election of the Sub-Division. On the basis of the  

result sheet prepared by the Authorized Officer, the SDO (Civil), Biswanath Chariali 

declared the final result as per Ext. “Kha” in prescribed format No. XXX(A). He also 

deposed that he did not declare the result of counting of votes in the Counting Hall 

as he was not empowered to declare the final result of election.  

 

14.  During cross-examination, DW 1 Sri Hemeswar Doley has stated 

that one Marut Bordoloi was the Supervisory Officer in the relevant table for 

counting of votes and he reported about the result of counting of votes, in 

prescribed format, to him. He has also deposed that it is only the Counting 

Supervisor who can say how the counting of vote process was completed and any 

irregularity in counting of votes, in the relevant table, is beyond his knowledge. He 

has also denied the suggestion that when the counting of votes was over a 

declaration was made by him that Azina Begum secured 98 of votes and Sukmoni 

Bhumij obtained 09 votes. He has also denied the suggestion that it is because that 

Sukmoni Bhumiz was aware of the fact that she did not win the Election, she has 

not contested this case.  

 

15.   On perusal of the pleadings of the parties   as well as evidence on 

record, it appears that the main contention of the petitioner is that at the time of 

counting of votes she got 98 valid votes whereas Sukmoni Bhumiz got only 09 valid 

votes, however, the results were declared vice-versa. The other three witnesses 

also, in their evidence on affidavit, have stated similarly like PW 1 that the election 

result was declared in a very irresponsible manner showing Sukmoni Bhumiz as 

winning candidate who secured only 09 votes. The testimonies of all the witnesses 

for the petitioner side questions exhibit “Ka” and “Kha” i.e. the result sheet as well 

as return of Election in Form XXIX(A) and XXX(A) respectively. In effect, these 

result sheets are impugned by the petitioner in this case. On perusal of the Ext. 

“Kha” which is a photocopy of Form XXIX(A), it appears that the results are 

entered into the respective columns of Form XXIX(A) in hand writing. However, no 

evidence is lead by the Opposite Parties regarding that as to who had made those 

entries. The Witness Nos. 1, 2, 3 and 4 have all deposed that they were present in 

the counting process and it is the petitioner Azina Begum who got 98 votes and not  
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Sukmoni Bhumij in favour of whom the Winning Certificate was issued. The sole 

witness for the Opposite Parties has deposed that Sri Marut Bordoloi was the 

Supervisory Officer in the relevant table for counting votes and it is he who 

reported about the result of counting votes in prescribed format to him. From this 

statement itself, it can be inferred that the information about the result which was 

declared by DW 1 is based on reporting by Marut Bordoloi, who was not examined 

by the Opposite Parties. The crux of the petitioner’s case is that there is a wrong 

entry in the result sheet. Moreover, DW 1 has also specifically deposed during his 

cross-examination that if there is any anomaly in the counting process it is only the 

Counting Supervisor (in this case Sri Marut Bordoloi) who can tell about the said 

anomaly. I do not find any reason to disbelieve the testimony of PWs who were 

present in the counting process and if compared with the testimony of DW 1 whose 

information is derived information from one Marut Bordoloi, It appears that 

preponderance of probabilities is in favour of the petitioner’s case. Though DW 1 is 

the Authorized Officer for the election for No.2 Dishri Constituency of No. 3 

Kharasimolu Gaon Panchayat, however, it might not possible for him to remain 

present in each and every counting table and he has to be depended on the 

information given to him by the Counting Supervisor.  As an anomaly in reflecting 

result is alleged in the instant case by the petitioner and supported by the witnesses 

who deposed in his favour, this case appears to be a fit case where re-counting of 

votes may make the picture clear as to whether the election results were wrongly 

declared.  

 

        16.  In the light of above observations, the Opposite Party Nos. 4 i.e., 

The Sub-Divisional Officer, Biswanath Sub-Division, Biswanath Charali, Dist. 

Sonitpur (Assam) is directed to conduct recounting of the votes  of the election, 

held on 06-02-2013, for the Post of Member of 8/18- 2 No. Dishri Constituency of 

Kharasimolu (No.3) Goan Panchayat, in presence of the Opposite Parties as well as 

the petitioner & their agents, in the office premises of the Sub- Divisional Officer, 

Biswanath Sub-Division, Biswanath Charali, Dist. Sonitpur. The Sheristadar of 

Munsiff Court, Biswanath Charali shall be the observer on behalf of the Court, he  
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shall remain present during the process of counting. The counting shall be done on 

a convenient date, with notice to all concerned, before 23rd April 2015 and the 

result of such recounting shall be informed to this court on or before 24th April, 

2015. 

 

17.   Given under my hand and seal of this court on this day, the 2nd day 

of March, 2015.  

 

 

                   (M.K. Kalita) 
              District Judge, 
            Sonitpur, Tezpur.  

 
 
 
 
Dictated and corrected by me. 
 
 
 
  (M.K. Kalita) 
District Judge, 
Sonitpur, Tezpur.  
 
 
 
 
Typed by me. 
 
(R. Hazarika) 
Steno. 
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O R   D  E  R. 

24-04-2015.  Case record put up before me today. The report of 

Sheristadar, Office of the Munsiff, Biswanath Chariali, who was directed 

to act as an observer in the process of recounting of votes of the 

election, held on 6-02-2013, for the post of member of 8/8-2 No. Drishri 

Constituency of Khara Simolu (NO. 3) Gaon Panchayat, in pursuant to 

the order dated 2nd of March, 2015, of this Court, has arrived.  It 

appears that after recounting of votes the  petitioner of this case Smti 

Azina Begum got highest number of votes (98 valid votes) and the 

respondent No. 10 Smti Sukmoni Bhumiz who was earlier declared as a 

winning candidate, by the authorised officer of Panchayat Election 2012-

13, Biswanath, got lowest number of valid votes (only 9 valid votes). 

The report is accompanied with VIII annexure including Form No. XXIX-

A (Result sheet) and Form No. XXX(A)(Return of election). All the 

documents shows that out of 454 numbers of votes casted, 403 

numbers of votes were valid votes and following is the result sheet:- 

Sl 
No. 

Name of the candidates Valid votes 
secured. 

1 Krishna Devi (AGP) 70 

2 Ruma Devi Sarma (BJP) 68 

3 Renu Mura (Congress) 81 

4 Rebanti Gowala[(CPI(M)] 78 

5 Sukmoni Bhumiz(CPIML) 08 

6 Azina Begum (independent) 98 

  

 I have perused the report as well as documents annexed 

therewith very carefully. In view of the result of recounting of votes 

of the election, held on 6-02-2013, for the post of member of 8/8-2 

No. Drishri Constituency of Khara Simolu (NO. 3) Gaon Panchayat, 

the election of Smti Sukmoni Bhumiz is hereby declared null and 

void.  

 Petitioner of this case Smti Azina Begum who secured 

highest number of valid votes it is hereby declared as winning 

candidate in the election held on 6-02-2013, for the post of 
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member of 8/8-2 No. Drishri Constituency of Khara Simolu (NO. 3) 

Gaon Panchayat.  

 The SDO (Civil) and Incharge of Panchayat Election, 2013, 

Biswanath is hereby directed to issue the Winning Certificate, as 

per rules, to Smti Azina Begum and to take steps for administration 

of the oath of office as member 8/8-2 No. Drishri Constituency of 

Khara Simolu (NO. 3) Gaon Panchayat to  Smti Azina Begum. 

 

 The original ballot papers (Votes) which are sent along with 

the report of the observer may be sent back to the SDO (Civil) and 

Incharge of Panchayat Election, 2013, Biswanath for keeping the 

same in safe custody.  

 

 Let the report furnished by the Sheristadar, Office of the 

Munsiff, Biswanath Charilai along with the annexures be tagged 

with this case record.  

 As there is apparent dereliction of official duty in declaring 

wrong result, at the first instance, by some officials involved in 

counting of votes of the election, held on 6-02-2013, for the post of 

member of 8/8-2 No. Drishri Constituency of Khara Simolu (NO. 3) 

Gaon Panchayat, on 14-02-2013, the Deputy Commissioner, 

Sonitpur –cum- Returning Officer is hereby directed to lodge FIR 

against the erring officials u/s 127 L of the Assam Panchayat Act, 

1994.  

 

 This Misc. (Election) Case is accordingly disposed of on 

contest.  

 Let the case record be sent to the Record Room. 

 Given under my hand and seal of this Court on the 24th day 

of April, 2015.             

 

 

 (M.K. Kalita) 
District Judge, 

Sonitpur, Tezpur. 


